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Editorial Notes 



SCHOOL OF JURISPRUDENCE NOTES 

THE attendance at the School of Jurisprudence, University 
of California, which was forty-one in the fall of 1918 and 
one hundred and three in the spring of 1919, has gone 
up to two hundred and twenty-nine this term. In 1916-17 it 
was one hundred and seventy-five. The schedule of work was 
recast in January, 1919, so as to fit in with the needs of men 
returning from service in the army and navy. Double courses 
were offered in Torts and Property. First year students were 
also allowed to register in Agency, Equity and Crimes. By 
offering Contracts in the Summer Session of 1919, students 
entering in January, 1919, and taking the work given in the 
Summer Session, were enabled to start their second year work 
without any disadvantage. Second year students entering in 
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January, 1919, were provided for by offering new courses in 
Business Law, Water Law, Suretyship, Bankruptcy, Municipal 
Corporations and allowing them to enter the class in Constitu- 
tional Law. By taking Equity II and Trusts in the Summer 
Session of 1919, second year students entering in January, 1919, 
were enabled to go on with third year work in the fall of 1919. 
During the past year besides the regular instruction furnished 
in professional law courses, instruction was given to 918 stu- 
dents in non-professional law courses. 

A four-year law curriculum has been established. The un- 
derlying thought of the new scheme is that the law student of 
today requires more than a technical training to be a useful 
lawyer and citizen. He should know something of the law as 
a part of the social system, not confining his legal education 
merely to the law as an independent science, and his critical fac- 
ulties should be developed. With such ends in view, while the 
main proportion of the four-year curriculum is made up of 
traditional professional courses, a percentage of time is left 
open to such non-legal subjects as political science, economics 
and history. Likewise, along with the professional courses, 
every student is required to take a certain number of non- 
professional law courses in such subjects as Roman law, juris- 
prudence, history of law, comparative law, and international 
law. 

The four-year course is for the present open to students who 
have had two years of University preparation. The three-year 
course is also for the time being continued, three years of col- 
lege preparation being prerequisite for admission thereto. 

M. C. L. 



TENTH ANNUAL CONVENTION OF CALIFORNIA 
BAR ASSOCIATION 

THE Tenth Annual Convention of the California Bar Asso- 
ciation was held at Pasadena, October 24th to 27th. The 
meeting was in all respects a most satisfactory one. Its 
dominant note was struck by President Charles S. Cushing in his 
opening address, when in a most scholarly paper he described the 
progress that has been made in our State, and pointed out what 
is probably the fact, though it has not heretofore occurred to any 
person to express it in a public address, that probably in no part 
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of the world are there an equal number of people living together 
under more satisfactory conditions than in California. 

The annual address was delivered by Dean Maurice E. Har- 
rison, of Hastings College of the Law, on "The Declaratory Judg- 
ment in California." It was a valuable contribution to this inter- 
esting and important subject, and we are glad to be able to 
announce that it will later be published in the pages of this 
Review. The preparation of a statute making the declaratory 
judgment a part of the law of California was recommended by 
the Association. 

The proposed community property laws passed at the last 
session of the legislature and suspended by referendum were the 
subject of a general discussion, the result of which was the 
authorization of the creation of a committee to consider and 
report at the next meeting of the Association upon the whole 
subject. The Association recommended several notable and im- 
portant changes in substantive and procedural law, and in some 
instances sections and committees were authorized to prepare 
legislation to carry out the recommendations. Among the many 
matters thus dealt with were the indeterminate franchise for 
public service companies, referred to a joint committee of public 
service attorneys, municipal attorneys and members of the bar 
generally, the provision for employment of experts by the court 
in criminal cases, the indefinite detention of recidivists; the regu- 
lation of procedure by rules of court, the uniform sales act, 
provision for the procedure in cases of disqualification of judges. 
These pieces of constructive legislation promise a program along 
modern and progressive lines for the next meeting of the con- 
vention. 

In many cases the reports of sections and committees showed 
most encouraging evidence of progress already made through the 
Association's efforts. The raising of professional standards by 
means of the improved machinery for admission to the bar, the 
passage of the uniform bills of lading act, the provisions for relief 
in the congestion of the courts, are due to the excellent work that 
the Association has done in the last year. The gratitude of the 
bar and of the people of the State is due to the retiring president, 
Mr. Cushing, and to the executive committee for their earnest 
efforts, without which these great improvements would never have 
been made. 
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In these days of unrest, when the minds of men are tortured 
by pessimistic forebodings, it is a relief to be able to record the 
constructive efforts of our State Bar Association. Each meeting 
seems to mark a higher standard of ideals and progress than its 
predecessor. Certainly the last meeting at Pasadena was one of 
which the bar of the State may well be proud. 

The officers elected for the ensuing year were Bradner W. Lee, 
Los Angeles, President, and Thomas W. Robinson, of Los Ange- 
les, Secretary. 

0. K. M. 



WAR TIME PROHIBITION 

DR. LUDWIK EHRLICH of the department of political 
science in this University has made a suggestion respecting 
the validity of the bone-dry prohibition act passed by 
Congress over the President's veto, not presented in any of the 
published discussions coming to our notice. Dr. Ehrlich's point 
is that while Congress may aid the President in carrying out his 
powers as commander-in-chief of the army and navy, it is nowhere 
vested with authority under the Constitution to control him as 
to how those powers are to be carried out. By the express 
language of the Constitution it can legislate for the purpose of 
enabling the executive to carry out his powers, but it is nowhere 
given authority to limit his discretion. For example, while 
Congress might authorize the President to suspend by proclama- 
tion the writ of habeas corpus where he deems it necessary, it 
would have no power to direct him to suspend it. The control of 
military means is his and in the nature of things must be his 
his alone. Dr. Ehrlich has kindly submitted his views in writing, 
and they are appended to this note. 

In addition to what Dr. Ehrlich says, the editor submits the 
following : 

It is inconceivable that the power to enforce prohibition as 
a war measure is at the same time both in the commander-in-chief 
of the army and in Congress. It must be in one, not two, of the 
departments of government. And under the Constitution, the 
executive in time of war seems to be vested with the supreme 
power and duty of taking the necessary measures to win the 
war. The President by his veto of the measure purporting to 
confer this additional power upon him has indicated his opinion 
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as commander-in-chief of the army and navy that prohibition is 
not necessary as a military measure. His veto amounts in effect 
to a refusal to accept the advice of Congress as to the best method 
of attaining the desired result of defeating the enemy. 

One way of approaching the question is to regard the acts of 
Congress conferring additional powers upon the commander-in- 
chief not as laws strictly so-called, but rather as suggestions from 
the legislative branch of the government addressed to the Presi- 
dent. It is quite proper that the legislative branch should be 
consulted even in respect to the conduct of the war, if it can be 
done without prejudice to the major interests of the nation, in 
order that hearty co-operation may exist between the various 
departments of government. But Lincoln's proclamation emanci- 
pating the slaves would have been neither more nor less effective 
had it first been enacted by Congress. The President's formal 
veto in the present case was not the veto of an act of Congress 
strictly speaking, but was rather the disapproval of a suggestion 
rendered the commander-in-chief by Congress — none the less a 
suggestion because framed in the imperative language of a law. 
Had the President approved the measure, that approval might 
perhaps have been equivalent to a proclamation by him as com- 
mander-in-chief. But as he disapproved it, it was a nullity. 
The purported passage of the measure over his veto was an 
unauthorized act, because the measure though in form a law was 
in reality something quite different, viz., a declaration by Congress 
as to what it considered sound military policy. 

What has just been said may equally apply to much of the 
war-time legislation. It is possible that some of it may be sus- 
tainable only upon the ground last mentioned, namely, because 
expressly approved by the President. That the President has 
chosen to treat as valid commands acts of Congress controlling 
his power and discretion as commander-in-chief, though in fact 
they are merely suggestions addressed to his discretion, may seem 
anomalous. But in the similar situation of the relation between 
the legislative and the judicial power, there is not lacking authority 
in the decisions of courts recognizing upon a similar basis of 
comity legislative interference with what the courts have con- 
sidered essentially judicial functions. Mr. Justice Field, for ex- 
ample, in People v. Lee (1860, 14 Cal. 510) treated legislative 
acts respecting court procedure as merely rules of court essen- 
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daily outside of the legislative power to enact, but to be followed 
as if the courts themselves had adopted them ; to be disregarded 
in the same way as rules of court would be disregarded. (See 
on Field's attitude, 5 California Law Review, 103-104). He 
therefore refused to follow such a statute in a case where it would 
produce great injustice. So, Mr. Chief Justice Ryan of Wiscon- 
sin, speaking of legislative rules on the subject of admission to 
the bar, though denying the final power of the legislature to deal 
with the matter, said, ". . . . it is a pleasure to defer to all 
reasonable statutes on the subject." (In matter of Goodell, 1875, 
39 Wis. at p. 240; 1 California Law Review, 462-465). By 
analogy to this doctrine of comity between the legislature and the 
courts, it may well be that the President should be willing "to 
defer to all reasonable statutes on the subject" of the war power. 
But, like Justice Field and Chief Justice Ryan, he way well object 
when he thinks necessity demands. The spirit of comity yields 
to what he may deem the needs of the community. The quotation 
from Story made by Dr. Ehrlich is an illustration of the principle 
of comity, so essential to proper government. 

In what is said above there is assumed what seems too clear 
for argument that a war endures until terminated by a treaty 
of peace. Surely neither the judicial nor the legislative power 
can undertake to determine a question so essentially political in 
character, as whether a particular measure is sound policy for the 
great purpose of achieving military victory. Moreover, no attempt 
is made nor is there any desire to express an opinion upon the 
merits of the question aside from the powers of the President as 
commander-in-chief of the army and navy during time of war. 
As commander-in-chief no department of government has power 
to control his acts or policy, save by impeachment. So long as 
the war exists, the question must be treated as though the enemy 
were in full strength and ready to spring at our throats on a 
few hours' notice. 

0. K. M. 
Note by Dr. Ehrlich. 

The power of Congress to enact a law relating to so-called 
war-time prohibition is based, not on Art. I, sec, 8, subd. 11, "To 
declare War," because having declared war the role of Congress 
ends (Story on the Constitution, 5th ed., § 1173, but cf. § 1175) ; 
not on Art. I, sec. 8, subd. 12, "To raise and support Armies," 
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because this would prove too much, since the power is a peace 
power as well as a war power. It rests on Art. I, sec. 8, subd. 18, 
"To make all Laws which shall be necessary and proper for carry- 
ing into Execution .... all other Powers vested by this Consti- 
tution in the Government of the United States, or in any Depart- 
ment or Officer thereof." By this section Congress is empowered 
to make all laws that shall be necessary and proper to carry into 
execution the powers of the President as commander-in-chief of 
the army and navy. (Art. II, sec. 2, subd. 1). Congress has the 
power to pass such laws where the President would not have the 
power to make regulations. But the principle of separation of 
powers is not thereby abrogated, and Congress cannot against the 
President's will make rules regulating the way in which the 
President shall exercise his power as commander-in-chief. Ac- 
cording to Story, the President has as much to say on this as 
has Congress on the declaration of war. (Story on the Consti- 
tution, 5th ed., § 1171). "The representatives of the people 
are to lay the taxes to support a war, and therefore have a right 
to be consulted as to its propriety and necessity. The executive 
is to carry it on, and therefore should be consulted as to its time, 
and the ways and means of making it effective." Wherever the 
framers of the Constitution wished to give Congress the power 
of changing or abridging the powers of other branches of the 
government, it said so (e. g. Art. Ill, sec. 2, subd. 2). 

As Chief Justice Marshall said in McCulloch v. Maryland, 
4 Wheat. 316, 421, ". . . . let the end be legitimate, let it be 
within the scope of the Constitution, and all means which are 
appropriate, which are plainly adapted to that end, which are not 
prohibited, but consist with the letter and spirit of the Constitu- 
tion, are constitutional." Is the means represented by the act 
which Congress passed against the President's recommendation 
and over his veto "plainly adapted" to "carry into execution" the 
President's power as commander-in-chief? Would not the Presi- 
dent, according to the "spirit of the Constitution," be competent 
to determine whether a power entrusted to him by the Constitu- 
tion is properly carried into execution by the war-time prohibition 
as strengthened by the enforcement law? And if not, Chief 
Justice Marshall suggests the consequences of the enactment of 
such a law (ibid. p. 423) :".... should Congress, under the 
pretext of executing its powers, pass laws for the accomplishment 
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of objects not entrusted to the government; it would become the 
painful duty of this tribunal, should a case requiring such a de- 
cision come before it, to say that such an Act was not the law 

of the land " 

Ludwik Ehrlich. 

University of California. 

Berkeley, California, November 17, 1919. 



Comment on Recent Cases 

Administrative Law: the Federal Trade Commission: Un- 
fair Competition. — On September 26th, 1914, the President 
approved the act of Congress creating the Federal Trade Com- 
mission, 1 wherein it was provided that the President, with the 
consent of the Senate, should appoint five commissioners to hold 
office for designated periods, and to wield the powers set forth 
in the act. 

Following various preliminary provisions and definition of a 
very few of the terms thereinafter employed, 2 the act goes on 
to state that "Unfair methods of competition in commerce are 
hereby declared unlawful," and to direct the commission to 
prevent indulgence therein by "persons, partnerships, or corpo- 
rations, except banks, and common carriers subject to the Acts 
to regulate commerce." This result the commission is to ac- 
complish in the following manner: "Whenever it shall have 
reason to believe that any person .... has been or is using any 
unfair method of competition in commerce, and if it shall ap- 
pear to the commission that a proceeding by it in respect thereof 
would be of interest to the public, it shall issue and serve .... 
a complaint . . . ." upon the offending party, citing him to ap- 
pear at a designated time and place, there to show cause why 
he should not be compelled to desist from the practices set forth 
and described. Any person, partnership, or corporation, upon 
cause shown, "may be allowed" 3 to intervene and appear. The 
commission then conducts a hearing. Extremely wide powers 
are conferred upon it in the matter of compelling the attendance 
of witnesses and of procuring documentary and other evidence, 1 

1 An act to Create a Federal Trade Commission, etc., Act of Sept. 
26, 1914; 38 U. S. Stats, at L. 717, U. S. Comp. Stats. (1918), § 8836a. 

2 See infra, n. 8. 

8 Probably means "must be allowed." Harvey and Bradford, Fed- 
eral Trade Commission Manual, p. 25, citing Commerce Commission v. 
Humboldt (1911) 224 U. S. 484, 56 L. Ed. 849, 32 Sup. Ct. Rep. 556. 

4 "Such attendance of witnesses, and the production of such docu- 
mentary evidence may be required from any place in the United States, 
at any designated place of hearing," this with reference "to any matter 
under investigation." 38 U. S. Stats, at L. 722, U. S. Comp. Stats. 
(1918), § 8836i. 



